11.     During  1979 Emery  experienced   a 48%  turnover   in   inexperienced
miners;   450 were hired   and   190  terminated   In   the   first   3 months  (Tr.
81-82).

12.    On January  1,   1980  Emery  changed   its   policy.     The  new policy  was
that   no   person  would  be hired   unless   he had   completed  a   new miner
orientation   program  through   an  MSHA  approved   institution   (Tr.  82).

13.    The  reason   for Emery's  change   in  personnel   policy was   to  screen
out   those  persons   who  weren't   interested   in  a mining  career  and  thereby
reduce   the   turnover  rate   (Tr .   89,   96).

14.    The   turnover  rate  was   reduced   to  25% from 50^ but  Kmery did  not
identify  the  cause  of   the  reduction   (Tr.   86,   89,   90).

15.    Before January 1,   19SO Emery  paid   the  miners   for   their  time   in
taking  the   training  course   (Tr.   88).

16.     The   State  of Utah   was   the   prime mover   for   the   training  program.
Its   purpose  was   to   reduce   turnover   (Tr.   92,   93).

DISCUSSION

Emery  contends   it  may  impose   legimate   pre-employment   qualifications
on   those  who  wish   to  be   employed   at   its  mines.     I  agree.     However,   the
legitimacy of Emery's   policies   depends  on  whether  a  pre-employment
requirement   of 32 hours   of  miner's   training   conflicts   with   a contrary
Congressional  directive,     Accordingly,   it   is   necessary  to   look  to   the  terms
of  the Act   and,   if  necessary,   its   legislative history.

Various  portions  of  the Act  dealing  with miner   training  are profuse
in  indicating  a Congressional   intent   that  miner   training   is   the
responsibility of  the  operator   and  not   the  job   applicant.

A review of  Section  115(a)   indicates  such   a Congressional   intent.     An
overview of  the  section  shows:   "Each operator shall have   a  health  and
safety  training  program.   ..."   [30  U.S.C,   825(a) J .     New; mineirs having no
underground mining experience   shall jrecej,\/eno^less   than   40 hours  of
training   [30  U.S.C.   825(i)J   which   "shall   be   provided  during normal  working
hours   [30  U.S.C.   825(b)J.     In  the   instant   case   the   applicants  who  took  the
course  did  so  on  their -own  time   and  not   during   any   such   normal  working
hours.     Section   115(b)   also   directs   that   "miners   shall   be   paid   at   their
normal   rate  of:  compensation  while   they   take   such   training   and  new miners
shall  be   paid   at   their ^s^artj.ng^ jgage"   when   they  take   the  new miner
training.     If   such   training   is   given   at   a  location  other   than  the  normal
place  of work miners   shall   also  "be   compensated  for  the   additional  costs
they may incur  in  attending   such   training  sessions."   [30  U.S.C.   115(b)] .
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